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Rule 91a 2015 Update
BY CARLOS R. SOLTERO & KAYLA CARRICK

T

HE TEXAS LEGISLATURE ADOPTED HOUSE BILL 274 in 2011
which led the Supreme Court to promulgate Rule 91a1,
Texas’ latest attempt to approximate Fed. R. Civ. P. 12(b)
(6). Rule 91a has some similarities to, as well as significant
differences from, Federal Rule 12(b)(6). Both provide for
dismissal of cases where no basis in law exists based on the
trial court’s early review of the pleadings. However, unlike
Federal Rule 12(b)(6), Rule 91a requires an award of attorneys’
fees and costs to the prevailing party, and has expressly
defined time periods with which the parties and the court
must comply. Tex. R. Civ. P. 91a. Additionally, Texas’ liberal
pleading standards distinguish the Rule 91a analysis from
that of Federal Rule 12(b)(6).
By its plain language, Rule 91a does not apply to cases brought
under the Family Code or Chapter 14 of the Civil Practices
and Remedies Code (inmate litigation). Significantly, Rule
91a provides for dismissal of suits without superseding or
affecting other dismissal procedures that exist in Texas civil
practice, including special exceptions, summary judgments,
or dismissals for want of prosecution. Tex. R. Civ. P. 91a.9.
A. Grounds for dismissal under Rule 91a
Rule 91a provides for dismissal of causes of action on the
pleadings that are not supported by a basis in law or fact.
Tex. R. Civ. P. 91a.1.
A cause of action has no basis in law “if the allegations, taken
as true, together with the inferences reasonably drawn from
them, do not entitle the claimant to the relief sought.” Id. As
stated by prominent commentator Timothy Patton, for decades
Texas courts have resolved cases based on the “no basis in
law” standard either by special exceptions or by “no cause
of action” motions for summary judgment. Timothy Patton,
Motions to Dismiss Under Texas Rule 91a: Practice, Procedure and
Review, 33 Rev. of Lit. 469, 482, 485 (Summer 2014). Now
Rule 91a provides an additional, expedited procedural basis
for the same analysis with respect to claims that are effectively
dead on arrival. Id. Some courts have analogized the “no
basis in law” standard in Rule 91a to the analysis used by
federal courts in considering motions to dismiss pursuant to
Fed. R. Civ. P. 12(b)(6).2 However, one concurring opinion

suggests that “Rule 91a is sui generis and it is best not to
analogize this rule to other procedural vehicles.”3
A cause of action has no basis in fact if it is unsupported
by factual allegations such that “no reasonable person could
believe the facts pleaded.” Tex. R. Civ. P. 91a.1. A reference
point is an opinion written by U.S. Supreme Court Justice
David Souter, which urges discounting allegations only if they
essentially refer to “little green men”, a “recent trip to Pluto”,
or “time travel.” Patton, Motions to Dismiss Under Texas Rule
91a, 33 Rev. of Lit. at 492 (citing Ashcroft v. Iqbal, 556 U.S.
662, 696 (2009) (Souter, J., dissenting)). One Texas Court
of Appeals described the “no reasonable person” standard
as follows:
[W]e do not consider whether such allegations are
likely, or even if the conduct alleged is outlandish,
but only if a reasonable person could believe the
alleged conduct. Reasonable people can believe
conduct has been so outrageous in character, and
so extreme in degree, as to go beyond all possible
bounds of decency, and to be regarded as atrocious,
and utterly intolerable in a civilized community.4
B. Examples of successful Rule 91a Motions
Texas courts have granted Rule 91a motions to dismiss
because the claims plead had no basis in law or fact for the
following causes of action: “direct action” insurance claims by
a tort victim against an alleged tortfeasor’s insurer5; negligent
guardianship6; unreasonable collection/Texas Debt Collection
Act (TDCA)/Texas Deceptive Trade Practices Act (DTPA)
claims where the claimant was not a “consumer” as a matter
of law7; DTPA claim that actually constituted a health care
liability claim8; intentional infliction of emotional distress
and harm to credit claims9; fraud claims failing to plead
facts showing reliance by the claimant10; legal malpractice
and related claims barred by the Peeler doctrine11; claims in
which the defendant was immune from suit as an interactive
computer service provider under the federal Communications
Decency Act12; cases involving governmental immunity13;
an improper bill of review14; and cases where a party lacked
capacity to be sued.15
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C. Rule 91a’s time periods
A motion to dismiss must be ruled on by the Court within 45
days unless the causes of action are non-suited in accordance
with Rule 91a.5.

opinion carefully discusses the language of the rule, the
comment, and construes the language to include appellate
fees, in part because “they are part of the fees incurred to
ultimately prevail, if the ruling is appealed.”24

Some Rule 91a deadlines are triggered by the “hearing” date.16
A “hearing” may be a traditional oral hearing or the trial
court may consider the motion by submission.17 The parties
are entitled to at least 14 days’ notice of the hearing by the
plain language of Rule 91a.6. A court has no discretion not
to provide the requisite notice, and the failure of a trial court
to grant the time provided for in Rule 91a can constitute an
abuse of discretion.18

E. Standards of review and approach to analyzing Rule
91a motions
In In re Essex Insurance Company, probably the leading Texas
case on Rule 91a to date, the Texas Supreme Court recognized
that mandamus relief is available for the denial of a Rule 91a
motion to dismiss where the trial court abuses its discretion.25
While mandamus relief is potentially available, several cases
have simply denied mandamus relief without a detailed
opinion.26 Interlocutory appeals are generally not available
from the denial of a Rule 91a motion 27, but an interlocutory
appeal may be proper if it is based on a challenge of the
subject-matter jurisdiction of the trial court, effectively making
it a plea to the jurisdiction.28

D. The mandatory award of costs and attorneys’ fees
Rule 91a requires the Court to award the prevailing party its
reasonable and necessary attorney fees. See Tex. R. Civ. P.
91a.7. While governmental entities
and public officials are exempted
There has been some debate as to
from the mandatory fee rule, other
Cour ts discuss “str ictly
the scope of attorneys’ fees based
parties (including indigent parties) are
construing” Rule 91a motions
on the language of the rule that
not.19 Even before Rule 91a became
because dismissal on the pleadings
effective, Texas law recognized the
is a harsh remedy29, and construe
literally authorizes awarding fees “in
mandatory award of attorneys’ fees for
pleadings liberally in favor of the
the trial court.”
dismissal motions of unviable claims,
plaintiff with efforts to consider the
including in the context of health care
pleader’s intent.30 Six of the Texas
20
liability claims. When seeking to recover attorneys’ fees in
courts of appeals have issued pre-Essex opinions applying a
connection with a Rule 91a Motion, parties should segregate
“de novo” review to Rule 91a rulings.31
the attorneys’ fees pertaining to the motion from fees incurred
defending against claims that are not part of the Rule 91a
F. Some unresolved questions on attorneys’ fees
motion, in the same manner segregation is required by other
From discussions of Rule 91a motions with other lawyers,
Texas law involving attorneys’ fees.21
some questions recur with respect to Rule 91a in practice.
What must or should the court do when there are disputes
By its plain language, the trial court may not consider evidence
over who is the “prevailing party” when a movant seeks to
pertaining to the underlying motion on the merits, but must
dismiss more than one claim or cause of action and prevails
consider evidence on the costs and fees issues. Tex. R. Civ.
on some, but fails to prevail (and therefore, necessarily, the
P. 91a.6–7. Frequently, parties submit affidavits seeking to
non-movant prevails) on others?32 Should fee awards be
establish the reasonableness of the attorneys’ fees, but in some
further segregated by the specific claim or cause of action to
instances live testimony has also been presented to establish
be recoverable? Should the trial court award all fees to both
the reasonableness of the fees which are evaluated using the
sides? Should the trial court tally up the number of claims
familiar Arthur Andersen factors.22
on which the movant and non-movant prevail, and declare an
“overall prevailing party”? In that “mixed result” situation,
There has been some debate as to the scope of attorneys’ fees
does the trial court have any discretion not to award fees
based on the language of the rule that literally authorizes
given the plain language of Rule 91a? These are interesting
awarding fees “in the trial court.” Does this mean that
questions and so far, no controlling case has definitively
appellate attorneys’ fees are not authorized in connection with
answered them.
Rule 91a motions? What if the dismissal of a claim based on
Rule 91a is reversed on appeal?23 Or does this mean that
G. Concluding observations
only the trial court (as opposed to appellate courts) has the
If Rule 91a was intended to create a widely used “loser pays”
authority to award conditional attorneys’ fees? One recent
system, it has failed. If Rule 91a was intended to increase the
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risks of marginal or outright untenable claims and thereby
streamline lawsuits, it appears to have had some modest
success. Many Rule 91a motions result in one side or the
other withdrawing the motion or amending or non-suiting
the challenged pleading. Perhaps future rule changes may
also assist in bringing central legal or factual issues to the
foreground earlier in litigation and further assist in reducing
the cost of litigation.
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